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chairperson’s
foreword

It is timely that I am writing this message in March; South Africa’s
Human Rights Month. Just as we are called to reflect on the state
of human rights in our country, this booklet allows Legal Aid South
Africa to reflect on the work we are doing to defend and promote
human rights. Our Impact Litigation Unit has been working towards
just that for over a decade, and I am once again pleased to report
on a great number of significant matters that we have taken on
and/or funded, thereby ensuring that Legal Aid SA makes the
Constitution a living document for those who most need it.
The Impact matters that feature in this booklet highlight the continued
need for robust engagement with the public and also with the law; this all
begins with access to justice. The United Nations has adopted Sustainable
Development Goals, which includes one on the Rule of Law in Goal 16.3:
“Promote the rule of law at the national and international levels, and ensure
equal access to justice for all”. This goal aligns neatly with Legal Aid SA’s
mandate and underscores our impact litigation work.

Judge President Dunstan Mlambo,
Chairperson, Legal Aid South Africa

While our national network of 128 offices ensures that access to justice is
provided daily to those who cannot afford legal representation and advice,
Legal Aid SA has a number of co-operation partners that work to ensure
access to justice in matters involving socio-economic rights; the rights of
women, children and the elderly and the rights of the vulnerable. These
partners are as committed to access to justice as we are – Legal Aid SA
will often provide funding in their matters, ensuring that the law is made real
for a person or group of people who perhaps did not think the law minded
them at all.
The matters we label Impact are precedent-setting, enabling us to ensure
that the outcomes assist even more people than those involved. As you read
these cases, consider the bigger impact of this work – a public that believes
in the law of the country and has faith in the Constitution. Legal Aid SA
is tasked with ensuring access to justice and championing human rights;
through matters such as those contained in this booklet, we are able to
ensure that our mandate is fulfilled. From rights to housing; rights to religious
freedom; holding employers accountable for the health and wellbeing of
their employees; ensuring environmental responsibility; rights to dignity and
the right to appear before a court of law and be heard – Legal Aid SA’s
impact litigation work ensures that the Constitution is made real.
We look forward to continuing to be the leader in providing accessible,
sustainable, ethical, quality and independent legal services to the vulnerable,
ensuring that the law is available to the public. We are your voice for justice.
Judge President Dunstan Mlambo
Board Chairperson
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OVERVIEW BY
THE CEO

Our Constitution has been in effect for over 20 years and we are
reminded daily of how essential this document is. In its Preamble,
South Africa accepts the Constitution as a means to:
• Heal the divisions of the past and establish a society based on democratic
values, social justice and fundamental human rights;
• Lay the foundations for a democratic and open society in which
government is based on the will of the people and every citizen is equally
protected by law;
• Improve the quality of life of all citizens and free the potential of each
person; and
• Build a united and democratic South Africa able to take its rightful place
as a sovereign state in the family of nations.
The focus on access to justice and the promotion of human rights is clear.
This is what Legal Aid South Africa’s impact litigation (also known as strategic
litigation) is founded upon.

Vidhu Vedalankar, Chief Executive
Officer, Legal Aid South Africa

In reviewing Impact matters we consider the impact not only on those
involved, but also on society and the law. The impact must be tangibly felt,
most often by people and communities who are oft-forgotten in relation to the
law. As part of our constitutional mandate, Legal Aid SA has a duty to protect
and defend the rights of the most vulnerable and marginalised persons to
ensure that they are able to access justice. This often entails taking these
Impact legal matters up to the Constitutional Court, giving a voice to those
who would otherwise not be able to reach our highest court. In doing so, we
begin to construct an alternative architecture of the law, one that establishes
human rights as its cornerstone and continuously builds thereupon.
This booklet presents 13 Impact matters that Legal Aid SA has handled
this past year – there are more, but these present a cross-section of the
people, stories and lives that we assist. These matters advance the rights
of the indigent and give clarity to the interpretation and application of a law,
statute or policy. Consider the matter of Sizwe Myathaza v Johannesburg
Metropolitan Bus Services and 2 Others – in his judgment the Judge noted
that Legal Aid SA’s support ensured that this matter received the attention it
deserved, and further, set a precedent for the application of The Prescription
Act in civil processes. In the Xoliswa Tshatshu matter, a retired teacher took
on a top bank and won – we ensured she kept her house after being conned
by a fraudulent loan scheme. These are South Africans whose livelihood has
been protected and improved through our assistance.
Legal Aid SA is proud to play such a role. We have many more meaningful
stories to tell, ensuring that the voices of those commonly ignored are heard
and cemented as legal precedent. These matters matter; for a number of
clients and years to come.
Vidhu Vedalankar
Chief Executive Officer
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MESSAGES of
support

TO:

Impact Litigation		 Date: 5 January 2016
Legal Aid South Africa

ATT: Mr Patrick Hundermark
Dear Mr Hundermark
Support received from the Impact Litigation Unit, Legal Aid South Africa
Cullinan and Associates Inc is a small law firm of 8 lawyers based in Cape Town which specialises in envoronmental law. As part of our
commitment to assisting our clients in realising their environmental rights, we have taken a number of cases on at reduced rates because
we believe they involve important Constitutional issues with the potential to set valuable precedent in South African courts relating to the
environmental and social rights of traditional communities. We have also assisted our clients in fundraising for these cases so that we are
able to continue working on matters which we feel strongly reflect our commitment to the realisation of the rights contained in the Bill of
Rights in the Constitution.
One of these matters involves the rights of AmaPondo communities in the Wild Coast region of the Eastern Cape. Cullinans has represented
the Sigidi and Mdatya Communities in the Wild Coast in Zukulu & Others v SANRAL & Others (Case Number 18553/2012) for over 10 years
in opposing a limited access toll road being built through their ancestral land.
The Communities are opposed to both the construction of the toll road and a titanium mine on the red dunes next to the coast in the Amadiba
Area which the road would facilitate. The case essentially involves the followng rights:
• asserting the constitutional rights of local communities to be properly consulted in accordance with their customs and to have an effective
role in decision-making that affects their lives and ancestral lands;
• asserting the right of local communities and their memebrs to have access to the courts in cicumstances where the chief is siding with
the proponents of developments that the community oppose;
• preventing the construction of an uneconomic toll road though one of the most beautiful and unspoilt areas of South Africa which will set
in motion a process of ribbon development and social disruption that will progressively degrade this area, its unique biodiversity and the
culture of the amaMpondo people; and
• asserting the rights of local communities to prevent socially and ecologically destructive projects to which they have not consented, and
exposing the fact that although the road has been justified on the basis that it will develop poor communities and create jobs in fact it will
enrich construction and mining companies at the expense of local communities.
Cullinan and Associates wishes to express its gratitude towards the Impact Litigation Unit at Legal Aid South Africa for its financial support
towards this case from June 2016 without which we would not be able to continue representing the Sigidi and Mdatya Communities and
Mr Sinegugu Zukulu in their pursuit for justice in the WIld Coast. Cullinana and Associates looks forward to a long and fruitful relationship
with the Impact Litigation Unit and Legal Aid South Africa in furthering the rights of indigent persons and vulnerable groups in South Africa.

Cullinan & Associates Inc
per Danjelle Midgley
Expertise grounded in experience
Cullinan & Associates Incorporated (2001/001024/21
DIRECTORS:
ASSISTED BY:
CONSULTANT:

CP Cullinan, GN Daniels, SD Kvalsvig
J Miller, M Groenink, WD Anderson, D Midgley
BL Adams

www.cullinans.co.za
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Ubunye House
70 Rosmead Avenue
Kenilworth 7708
Cape Town
info@greencounsel.co.za
T +27 (0) 21 671 7002
F +27 (0) 21 671 7003
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National Office
16th Floor Bram Fischer Towers • 20 Albert Street • Marshalltown • Johannesburg 2001 • South Africa
PO Box 9495 • Johannesburg 2000 • South Africa
Tel: (011) 838 6601 • Fax: (011) 838 4876 • Email: info@lrc.org.za • www.lrc.org.za
PBO No. 930003292
NPO No. 023 -004

Patrick Hundermark
Legal Aid South Africa
29 De Beer Street
Braamfontein
2017

08 December 2016

Dear Patrick
RE: IMPACT LITITGATION UNIT LETTER OF SUPPORT
Legal Aid South Africa (Legal Aid SA) and the Legal Resources Centre (LRC) have continued to have a long-lasting and successful relationship in
2016. The Legal Aid SA Impact Litigation Unit has been of great support to the LRC, particularly with regards to the implementation of our mission
using the rule of law to secure the rights of marginalized and vulnerable people in South Africa.
Legal Aid SA is instrumental in providing support for some of the LRC’s most impactful legal work. With support from Legal Aid SA, the LRC
continues its engagement on behalf of a group of homeowners defrauded by the Brusson Finance Pty Ltd Scheme. The Brusson scheme
unlawfully sold our clients’ properties to a variety of investors as part of reverse mortgage scheme. Throughout 2016 the support received from
Legal Aid SA has been instrumental in helping us continue to secure a number of positive judgments that have not only protected the rights of the
individual clients, but strengthened future legal challenges of the fraudulent and unlawful Brusson Scheme.
In 2016, Legal Aid SA continued its support of the LRC’s representation of thousands of mineworkers, and the dependents of deceased
mineworkers, affected by silicosis and tuberculosis. The law-suit seeks civil damages due to breaches of statutory, constitutional and common law
duties by the gold mining companies of South Africa, in regards to their control of silica dust in the workplace. On 13 May 2016, the South Gauteng
High Court certified the first such opt-out class action in South African history for sick workers, allowing gold miners suffereing from silicosis
and tuberculosis to proceed with their claims against 30 gold producers. This lawsuit will set a precedent for holding the gold mining industry
accountable to the mineworkers they employed who have been affected. We are therefore grateful to Legal Aid SA for your continued support in
this matter.
The Impact Litigation Unit has continued to support the LRC in its representation of three community clients in a claim brought by the Royal
Bafokeng Nation (RBN). The RBN seeks an order declaring that it is the owner of vast portions of mineral rich land in the North West province; and
consequently it is entitled to have the land registered in its name. The land is presently registered in the name of the State. Our clients contend
that they are the rightful owners and not the RBN. They contend further that the process to determine the ownership of the land should be open,
inclusive and transparent and not confined to the parameters of a courtroom. Support from the Legal Aid SA Impact Litigation Unit continues to
remain an important component of ensuring the customary rights of our clients are respected and promoted.
This year also saw Legal Aid SA support the LRC in the representation of six farm dwellers and the Association for Rural Advancement (AFRA).
In this matter, the LRC is challenging six municipalities’ failure to provide farm occupiers and labour tenants with access to sufficient water, basic
sanitation and collection of refuse. The conduct of the municipalities is in breach of the principle of legality in section 1 (c) of the Constitution in that
the district and local municipality have failed to apply and take action in terms of national laws and policies applicable to farm occupiers and labour
tenants. This case has the potential to positively impact farm dwellers across South Africa and we therefore thank Legal Aid SA for its support in
this matter.
The continued partnership and collaboration between Legal Aid SA’s Impact Litigation Unit and the LRC has seen a number of successes
throughout 2016 and we would like to extend our appreciation to Legal Aid SA for its continued support. The LRC looks forward to strengthening
our partnership in the upcoming year.
Yours sincerely
Janet Love
National Director
National Office:
Cape Town:
Durban:
Grahamstown:
Johannesburg:
Constitutional Litigation Unit:
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J Love (National Director), K Reinecke (Director: Finance), EJ Broster
S Magardie (Director), A Andrews, S Kahanovitz, WR Kerfoot, C May, M Mudarikwa, HJ Smith
FB Mahomed (Acting Director), A Turpin
S Sephton (Director), C McConnachie
N Fakir (Director), T Mbhense, C van der Linde,
J Brickhill (Head of CLU), M Bishop, G Bizos SC, T Ngcukaitobi, S Nindi, A Singh, M Wheeldon, W Wicomb

9 December 2016

To whom it may concern

LETTER OF SUPPORT FOR LEGAL AID SOUTH AFRICA

1.	I am the Director of the Centre for Child Law which is situated in the
Law Faculty at the University of Pretoria. The Centre for Child Law is a
specialised law clinic which brings strategic public interest litigation on
children’s rights.
2. The Centre has enjoyed a very positive relationship with Legal Aid South
Africa for over a decade. We together developed a model for legal
representation of children, and during 2016 we jointly published a booklet
for practitioners entitled Guidelines for the Legal Representation of Children
in Civil Matters. The booklet contains a foreword by a former child client
of the Centre, Sarisa van Niekerk, who with her sister was the subject of
a landmark judgement that allowed children to have their own lawyer in
care and contract disputes. Sarisa has recently completed her LLB and
was serving articles at the time of the launch – at which she made a brief
speech. Supreme Court Judge, Justice Ponnan, also spoke at the launch
which was held at ProBono.Org’s Johannesburg office.
3. The Centre has been funded by Legal Aid South Africa during 2016 for the
case of Centre for Child Law and Others v Media 24 and Others, a case
dealing with the protection of the identity of child victims, witnesses and
offenders, even after they turn 18 years. Part A of this case was a successful
application on behalf of Zephany Nurse, a girl who had been kidnapped as
a baby who did not want her identity to be revealed once she turned 18.
The broader case, which requires the court to interpret section 154(3) of
the Criminal Procedure Act or to find it unconstitutional, will be heard in the
North Gauteng High Court in early 2017.
4. We look forward to further positive co-operation with Legal Aid South Africa.
Yours sincerely

Prof Ann Skelton

Litigation: A M Skelton (Director) R L K Ozah, L Stwayi
Monitoring, Evaluation and Communication Project: S Mansfield-Barry
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cAsE STUDIES:
GIVING CONTENT
TO OUR
CONSTITUTION

4.1 ABSA BANK LIMITED
v CHRISTINE MARTHA
MOORE & JACQUES
MOORE, CCT 03/2016
In this case, the parties affected by the
Brusson scheme – the Moores and
ABSA Bank Limited – were victims of
the Brusson fraud, which played out as
follows:
Brusson preyed on property owners in
distress by offering them a chance, as
the scam’s brochure put it, to “make
money without capital outlay or risk”.
A loan, on favourable terms, would
be advanced to the homeowner. The
homeowner’s property would serve
as security, with repayment through
Brusson. A Brusson partnership investor
purchases the homeowner’s property, in
an Offer to Purchase, but immediately
sells it back to the homeowner in a
Deed of Sale. The ‘investor’ and the
homeowner complete and sign both
documents, as well as a Memorandum
of Agreement which records the
respective obligations of Brusson, the
‘investor’ and the homeowner.
According to their brochure, the
homeowner retains ownership of his
or her home. But that was a lie, as the
homeowner actually lost their house.
The instant ‘resale’ was bogus as the
homeowner would have signed his
or her ownership away. The so-called
‘investor’ took ownership of the property
and acquired a significant bank loan
8

against the security it afforded. Hundreds
of homeowners suffered losses, as did
banks countrywide. In some cases, the
bank advancing money on the strength
of the homeowner’s property was the
same bank as that of the homeowner.
Sometimes it was a different bank. In
each case, the cash proceeds of the
newly registered bond seem to have
been shared between Brusson and its
confederate in the fraud, the ‘investor’.
During 2009, the Moores were
experiencing
financial
difficulty
and could not obtain funding from
conventional channels. They saw in an
advertisement that they could receive
loans from Brusson even if they do
not have collaterals, so they applied
to Brusson for a loan and for them to
settle their existing bonds with ABSA
because they were unable to meet their
repayments. When they were signing
the agreements with Brusson, they
were under the impression that they
were obtaining a loan from Brusson,
with a further mortgage bond which was
registered over their security for their
debt. Unbeknown to the Moores, they
were selling their property to another
person, a Mr Kabini, which was followed
by resale of the property to them after
three years. Mr Kabini applied and
obtained a loan from Absa Bank to
purchase the house from the Moores.
The existing bond debt of the Moores
was paid off and Absa Bank cancelled
the original five bonds with the Moores.
After the bonds were cancelled, Mr
Kabini had financial difficulties to make
repayment to Absa Bank. The Bank
then applied and obtained a default
judgment against Mr Kabini. The effect
of the judgment was that the Moores’
house was to be sold, but they were still
living in the property. Upon hearing that
the house was to be sold, the Moores
applied to the High Court to stop the
sale of the house, asking for an order to
declare that:
(i) The agreements they entered into
were obtained by fraud and should

be declared invalid;
(ii) They were entitled to the restitution
of the property because they never
intended to sell their property to Mr
Kabini;
(iii) The mortgage bond which was
securing Mr Kabini’s debt should be
declared invalid and set aside.
The High Court ordered that the
Moores were entitled to restitution of the
property, subject to two conditions: the
reinstatement of the five mortgage bonds
that had been previously registered over
the property, and that the Moores pay
the Bank the amount they had received
from Brusson, less any amount they
had paid to it. The Court also set aside
the mortgage bond over the property
and the default judgment (insofar as at
permitted execution) against Mr Kabini.
Absa Bank appealed the order by
the High Court to the Supreme Court
of Appeal (SCA). The SCA found
that the Bank had not requested the
reinstatement of the five bonds which
was granted by the High Court. As such,
the SCA could not direct the Moores
to pay any amount they did not owe to
Absa Bank. The SCA also held that it did
not have the powers to register a bond
over the Moores’ property. The SCA
dismissed the appeal by Absa Bank but
amended the order which struck out the
reinstatement of the Moores’ bond debt
to Absa Bank, with the Moores instead
obtaining restitution of their property with
no condition attached to it.
At the Constitutional Court, Absa Bank
argued that fraud exposed all and
therefore the cancellation of the Moores’
five original bonds cannot be effective. It
was argued further that the Bank has a
right to the reinstatement of the original
bonds and that should the Court find
that the cancellation of the bonds was
effective, Absa Bank is still entitled to
the reinstatement of the bonds on the
grounds of unjustified enrichment, as
the Bank’s loan to Mr Kabini was used to
discharge the Moores’ original bonded
debt.

In response, the Moores argued that the
fraudulent transactions issue should be
assessed separately and independently.
It was further argued that it was Absa
Bank’s choice to have an agreement
with Mr Kabini and it obtained a
default judgment against him. In such
circumstances, the Bank cannot uphold
the agreement for a loan with Mr Kabini
and at the same time try to allege that it
has a claim against the Moores because
of the fraudulent activities committed by
Mr Kabini.
On 21 October 2016 the Constitutional
Court delivered judgment. In a landmark
judgment on unjustified enrichment,
Absa Bank lost on all fronts. The
Bank’s application for leave to appeal
was dismissed by the Court. The
Constitutional Court was hard on Absa
Bank’s reckless approval of the loan to
Mr Kabini; Mr Kabini settled the debt for
the Moores and it granted a loan to Mr
Kabini to settle debt.
The learned Justice Cameron raised a
very interesting issue in this case when
referring to other decided cases, para
[33] to [37]:
[33] This is because, in contrast to some
other systems, our law is extraordinarily
generous in how a debt may be paid.
It allows payment of a debt without the
consent – and even without knowledge
– of the debtor. This contrasts with the
position of the creditor, whose knowledge
of and assent to payment are required. It
is well established in both common law
jurisprudence and case law that a debt
owing by A to B “may be extinguished
by a payment made by a stranger to
B in discharge of that debt even if A is
unaware of such payment” (see Info
Plus v Scheelke [1998] ZASCA 21).
This proposition is supported by longstanding common law authority in the
Roman-Dutch sources. These hold that
a debt paid by a third party in the name
of the debtor extinguishes the debt,
even when payment is unauthorised,
or even if the debtor opposes it (see
Commissioner for Inland Revenue v

Visser 1959 (1) SA 452 (A) at 458AB). The debtor is discharged willy-nilly.
This does not apply to the discharge of
an obligation which by its nature can be
properly performed only by the debtor in
person.
[35] Indeed, a thief who pays her own
debts with stolen funds extinguishes
those debts, provided the creditor
who receives and accepts payment
is innocent. Thus an employee who
steals money and deposits it for her
own benefit in various accounts that are
in debt, effectually extinguishes those
debts, although the amounts that remain
in credit can be recovered by the victim.
[36] In short, payment is a bilateral act
requiring the cooperation of the payer
and payee – but not the debtor. The
payer is usually the debtor, but doesn’t
have to be. If A owes money to B, and
C decides to pay off the debt, then
C (payer) must intend to pay, and B
(payee/creditor) must intend to accept
payment. But A (debtor) does not have
to know of or consent to the payment.
[37] The debtor here were the Moores.
The practical effect of this doctrine is
that if, despite the lack of evidence,
we assume in favour of the bank that
Mr Kabini paid the Moores’ bond debt,
his payment was effective to discharge
their debt, even if he did so in fraud of
the Bank with funds the Bank provided.
Whether Mr Kabini paid the debt on the
Moores’ behalf, by a book deduction
from his own freshly advanced bond
loan, or by some other means, the Bank
accepted it and the payment was valid.
The Moores no longer owed the Bank
anything.
Absa Bank also tried to raise the
issue that it was impoverished but the
Court did not accept this, as the Bank
initially pursued Mr Kabini, claiming
an amount of R500 000 and obtained
default judgment against him. It was
only upon realising that Mr Kabini
has nothing after he was declared
insolvent that the Bank decided to go
for Moores.

At para [56]: Beneath these contentions
lies the Bank’s complaint that the Moores
received an unmerited windfall at its
expense. It is true that the Moores are
better off now than before the fraud, and
the Bank, having lost its secured loan to
the Moores, now has only an unsecured
claim against Mr Kabini, who is probably
good for nothing. But the Moores justly
defend that this was not their fault. Their
bond debt to the Bank was discharged
because the Bank decided to take Mr
Kabini, whom it thought now owned the
property, as its debtor in their stead. It
was the Bank that decided to grant a
loan to Mr Kabini. We don’t know what
background checks it did, or could have
done, on him. We know nothing about
the conveyancing attorney whom it
employed, and who accepted all the
documents at face value. The discharge
of the Moores’ debt was not subject to
condition that Mr Kabini would prove a
worthy debtor. And, on the facts before
us, there is no basis to develop our law
so as to impose one.
Finally, at para [57]: In the way things
turned out, on what we have before us,
the outcome is not unjust. The Bank,
which enjoyed the institutional resources
and power to protect itself against the
fraudulent scheme, but didn’t do so, has
to suffer the loss its loan to Mr Kabini
caused to it.
Legal Aid SA provided much needed
support to make it possible for the Legal
Resources Centre (LRC) to instruct wellrespected lead counsel Wim Trentgrove
SC and other counsel with Absa Bank
having Adv. Marcus SC leading the
team. Overall, Legal Aid SA played a
critical role in this matter, fighting for the
restoration of the Moores’ property and
paving the way for other pending cases
with other banks involving the Brusson
fraud scheme to be heard.

Couple retains property
following Brusson scam,
Absa loses out
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cAsE STUDIES:
GIVING CONTENT
TO OUR
CONSTITUTION

4.2 TSHATSHU v
DREAMWORLD
INVESTMENTS AND
STANDARD BANK
Xoliswa Tshatshu, a 65 year old retired
teacher, entered into an agreement with
Dreamworld Investments to acquire a
loan for R100 000. Asset Management
Specialist companies market such
loan schemes to people who have
been blacklisted by the Credit Bureau
and who own property. Unbeknownst
to her, Xoliswa signed documents as
security for the loan, which authorised
the transfer of her family’s home to
Dreamworld Investments.
To finance their purchase, Dreamworld
Investments then acquired a loan
from Standard Bank, secured by
a mortgage bond on the Tshatshu
home. The scheme envisaged that
the Tshatshus would pay ‘rent’ on the
property and Dreamworld Investments
would use this to pay their monthly
bond instalments to Standard Bank.
In 2007, the Asset Management
Specialist
companies,
including

Elderly teacher fights for
house lost in scheme
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Dreamworld
Investments,
were
liquidated. The liquidators first offered
the Tshatshus their home back at the
price of the outstanding bond, which
was in excess of R600 000. This cost,
coupled with the R100 000 loan they
had initially received from Dreamworld
Investments, was unaffordable for the
Tshatshus. Their home was sold on
auction.

court relied in part on the Moore
judgment in the SCA and found that
the agreement between the Tshatshu
family and Dreamworld Investments
is null and void, and set it aside. The
court declared the Tshatshu family
to be the owners of the property and
ordered the Registrar of Deeds to reregister the property in the name of the
Tshatshu family within one month.

The Tshatshus approached the
LRC after they were faced with an
application from the auction purchaser
to evict them from their property. The
LRC approached Legal Aid SA seeking
financial support to pursue the case,
which was granted.

The greater impact of the success
of this case is that a precedent, also
through the favourable judgment of
the Moore vs Absa case, has been set
in relation to the rights of consumers
approached by companies on the basis
that they have been blacklisted and
are desperate for money. The outcome
of this matter is that vulnerable, often
indigent people are less likely to be
exploited by fraudsters and have
some right of recourse should they find
themselves in a similar situation to the
Tshatshus. Furthermore, banks are
less likely to grant loans to companies
without doing a proper screening of
any proposed scheme.

The Tshatshus then sought an order
to declare the agreement concluded
with Dreamworld Investments invalid.
They also sought an order declaring
that they are entitled to restitution
of the home, and for the Registrar
of Deeds to register the property in
their name within one month of the
court order. Standard Bank opposed
the application on the grounds that
reversing the fraudulent agreement
would deprive the bank of the security
of the mortgage bond over the
property without the Tshatshus having
repaid the loan. In addition, the bank
would be left without any claim against
Dreamworld Investments, in whose
name the loan had been issued.
The cornerstone of the matter was
that the Tshatshus had no intention
of transferring their property and
therefore, the documents they signed
were invalid. Judgment was handed
down by Revelas J on 6 May 2016
in favour of the Tshatshu family. The

Home restored –
bank loses out

“I cant believe it. I have been living in
terror of losing my house for years. I have
suffered for all this time. Where would I
go? My children. Where would they go?
I thank God. I thank my congregation in
Bhisho who prayed so endlessly for me. I
thank my lawyers. They worked so hard
for me to keep that house. Now it is ours
again and tonight I can sleep.”
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Teacher wins big fight
against top bank, other
firms

4.3 ROYAL BAFOKENG
NATIONS v MINISTER
OF LAND AFFAIRS AND
AGRICULTURE
The LRC, with the financial support
of Legal Aid SA, represents three
community clients against a claim
brought by the Royal Bafokeng
Nations (RBN). The RBN sought an
order declaring that it is the owner
of vast portions of mineral-rich land
in the North West province; and
consequently, is entitled to have the
land registered in its name. The land is
presently registered in the name of the
State. Our clients contend that they are
the rightful owners of particular pieces
of land and not the RBN, and that the
process to determine the ownership of
the land should be open, inclusive and
transparent, and not confined to the
parameters of a courtroom.
The title deeds of the land at issue
show that the land is held “in trust
for the ‘Bafokeng Tribe’”. RBN
contends that this is in truth not an
arrangement of trusteeship, but a
form of nominee ownership, in which
the trustee is their nominee. They
therefore allege that they are the
lawful owners of the property and
that if there is a trusteeship, it is
unlawfully discriminatory, arising from
past racially discriminatory laws and
practices. This is because historically,
groups of Africans were not allowed to
buy land in their own name. Such land
had to be held in the name of a third
party, in trust. The RBN thus seek an
order that no trust (either contractual
or statutory) exists, or if a trust is found
to exist that it be terminated, and that
the land be registered in the name of
the RBN.
Our clients contend that they have
rights to the land under customary
law. However, there are overlapping
rights to the land. If it is registered
under the ownership of the RBN, their

rights will not be properly recognised.
Both the Constitution and various
land reform measures adopted by
the State contemplate that contested
land claims be resolved via fair and
appropriately designed processes
and with enquiry into the complex and
often contested land rights held by
communities on affected land. They
contend that land reform processes
contemplated by the Constitution
and the Restitution of Land Rights
Act 22 of 1994 (RLRA) must take its
proper course. This includes allowing
imminent and pending claims under
the RLRA (whether in terms of section
2 or section 3) to take their course. In
terms of section 22(1)(c) of the RLRA,
the Land Claims Court has the power,
to the exclusion of any High Court, to
determine the person entitled to title to
land contemplated in section 3.
They further contend that the RBN has
undermined the ability of communities
to use the constitutionally prescribed
methods to resolve land disputes by
proceeding with an application in the
High Court that attempts to bypass
these methods. A complaint common to
all three client communities is that the
RBN should not be permitted to utilise
the procedure that they have adopted
to assert their own claim to the land as
the land reform measures specifically
designed for this purpose need to be
followed. High Court litigation is an
inappropriate means of dealing with
the dispute – particularly where, as
in this case, the applicant (RBN) is
using resources which belong to the
whole community, to litigate against
elements of the community which do
not have resources of their own.
Key to the dispute is the question as to
whether the RBN were authorised to
approach the Court to seek ownership
of the land without the consent of
those who will be affected, including
client communities who believe they
are the rightful owners of the land.

The judgment of the North West High
Court noted again that the key issue
which had to be decided in this matter
was whether the Supreme Council
of the RBN (and by extension, their
attorneys) was authorised to bring an
application against the Minister for
an order declaring the RBN as the
registered owner of the disputed land
which is currently held in trust by the
Minister on behalf of the RBN (the
main application). The Court referred
the matter to oral evidence.
The Court found that a RBN Executive
Council validly passed a resolution
authorising the Supreme Council to
institute litigation and that the RBN
attorneys had satisfied the Court that
they had the necessary authority to
act on behalf of the RBN in the main
proceedings. No order as to costs was
made.
Key to the dispute is the question as
to whether the RBN was authorised to
approach the Court to seek ownership
of the land without the consent of those
who will be affected, including client
communities who believe they are
the rightful owners of the land. This
matter falls within issues stemming
from the intersectionality of land,
power and custom. The South African
Constitution, based on democratic
principles, recognises customary law
as an independent source of law and
recognises the customary leadership
structures of communities. The nature
of the power and authority of those
customary structures or traditional
authorities remains a contested
question, however, and current
legislation provides little guidance. As
a result, the power and authority is
open to abuse, and case law on the
constraints of those powers – notably
accountability and consultation with
those represented – is crucial.
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The LRC representing the clients
lodged an application for leave to
appeal in June 2016 which was
argued on 29 July 2016. Judgment
was handed down on 1 September
2016, where Judge Landman granted
leave to appeal his ruling in its entirety
to the Full Bench of the North West
High Court. The Judge accepted that
another court may have decided the
matter differently and thus granted
leave.

4.4 BONGANI NKALA &
OTHERS v ANGLO
AMERICAN SOUTH
AFRICA LTD formerly
known as MALEPA
PUSO & OTHERS v
ANGLO AMERICAN
SOUTH AFRICA LTD,
CASE NUMBER 48226/12
(SILICOSIS CLASS
ACTION)
In another landmark decision for 2016,
Legal Aid SA funded a group of former
gold miners who were employed at
the President Steyn Gold Mine in the
Free State. The clients – residing in
the Free State, Eastern Cape and
Lesotho – contracted silicosis, a lung
disease that cannot be treated once
contracted, which predisposes the
sufferer to tuberculosis.
Silicosis is an irreversible, incurable
and painful lung disease caused by
exposure to silica dust. It is a latent
disease, which means that the onset
of symptoms and disability can arise
several years after exposure. It is also
a progressive disease, meaning that
its symptoms worsen over time, even
after exposure to crystalline silica
dust has stopped. Ongoing medical
monitoring and treatment is required to
manage and limit the harmful impact of
the disease and its complications.
The LRC with the financial support
of Legal Aid SA, working together
with Richard Spoor Attorneys and
Abraham Kiewitz Attorneys, instituted
a certification application in the High
Court of South Africa (Gauteng Local
Division, Johannesburg) against 32
gold mines who employed workers
but failed to take measures aimed at
eliminating or reducing mineworkers’
exposure to respirable silica dust.
The case was heard before the High
Court from 12 to 23 October 2015,
where it was argued that the 32 named
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South African gold mining companies
that owned or operated 82 different
gold mines from 1965 to the present,
knew of the dangers posed to miners
by silica dust for more than a century. It
was argued that the mining companies
are guilty of 12 specific forms of neglect
and endangerment, including wilfully
ignoring and/or failing to execute
almost all of the steps mandated in
regulations and legislation designed to
protect miners from silica dust.
The South Gauteng High Court
accepted the bifurcated class action
process proposed by the applicants
on 13 May 2016: the first stage of the
class action will decide the common
issues; the second stage will decide
issues relevant to the individual
claims. Affected miners will have an
opportunity to opt out of the class
action should they wish to pursue
claims for damages separately. The
High Court thereby certified the first
such opt-out class action in South
African history for sick workers,
allowing gold miners suffering from
silicosis and silica-tuberculosis to
proceed with their claims against 32
gold producers, including AngloGold
Ashanti, Harmony Gold, Gold Fields,
Anglo American and African Rainbow
Minerals.
The silicosis lawsuit will set a
precedent for holding the gold
mining industry accountable to the
mineworkers they employed who have
since contracted silicosis and silicatuberculosis. The class action includes
tens of thousands of people – all gold
mineworkers suffering from silicosis or
silica-tuberculosis and the dependents
of deceased miners who ultimately
died after contracting the fatal disease.
The mining companies applied for
leave to appeal in the South Gauteng
High Court. On 24 May 2016 the
High Court refused leave to appeal
on the certification but granted the

mining companies leave to appeal on
the transmissibility of the damages
claim. The mining companies further
petitioned the President of the
Supreme Court of Appeal for leave
to appeal the certification. Leave
to appeal against the whole of the
judgment was granted by the SCA on
13 September 2016.

whenever a person is subjected to fatal
injury. The constitutional right of access
to court is entrenched in section 34 of
the Constitution which, read together
with section 38(c), entitles anyone to
sue for a violation of the Bill of Rights
“as a member of, or in the interest of,
a group or class of persons”. It creates
a constitutional right to institute a class
action for any breach of a fundamental
right.

general damages that a mineworker
may wish to bring against any of the
mining companies is transmissible
to his estate should he die before
the litigation reaches the close of
pleadings. This relief would require
a development of the common law
on
transmissibility.
Sub-sections
8(3) and 39(2) of the Constitution
explicitly obliges the court to develop
the common law to the extent that it is
necessary to make it consistent with the
values enshrined in the Constitution,
especially those explicitly mentioned
in the Bill of Rights. The
mineworkers claimed that the
existing common law violates
their constitutional rights to
equality, human dignity, life,
freedom and security of the
person and access to courts.

It is essential to understand that it is
alleged that the mining companies
The certification judgment represents a
could have prevented what has often
path to justice for potentially hundreds
been referred to as an epidemic
of thousands of mineworkers and the
had they taken effective measures
to prevent the exposure of
miners to harmful quantities
of silica dust, which the court
papers claim they had both
the knowledge and resources
to do; and that the mining
industry has been able to
profit, for decades, at the
13 May 2016
expense of employees’ health.
FOR IMMEDIATE RELEASE
The miners are predominantly
from South Africa and several
LEGAL AID SOUTH AFRICA PLEASED WITH HISTORIC RULING ON SILICOSIS
CLASS ACTION
other surrounding countries
This morning, the High Court approved that a class action suit go ahead against 32 gold mining
companies in South Africa. This decision is historic, and allows for the largest ever class action lawsuit in
historically known for supplying
the country, as well as on the continent, to proceed. Bongani Nkala and 55 Others v Harmony Gold
Mining Company Ltd and 31 Others will begin to set a precedent for holding the gold mining industry
migratory labour to the
accountable to the mineworkers they employed. These mineworkers have contracted silicosis and
tuberculosis, and this class action will begin the process of determining the liability of mining companies
mining industry. It is alleged
for damages as a result of their exposure to silica dust.
Bongani Nkala and 55 Others are represented by Richard Spoor Attorneys, Abrahams Kiewitz Attorneys
that the mines failed to take
and the Legal Resources Centre. Legal Aid South Africa is pleased to be funding the Legal Resources
Centre in this incredibly significant matter. We have been funding silicosis litigation for the past ten years,
reasonable care to ensure that
also in conjunction with the Legal Resources Centre.
the mineworkers’ workplaces
Previous litigation brought against Anglo American South Africa resulted in an out-of-court settlement for
19 individual former miners. This case was litigated by the Legal Resources Centre, Legal Aid South
Africa and Leigh Day & Co. Solicitors of the UK.
were safe, which entitles the
Our Chief Legal Executive, Patrick Hundermark, says “This judgment further builds on the work done in
deceased mineworkers and
prior silicosis litigation to ensure that a greater number of miners with silicosis can enforce their
Constitutional rights to compensation for unsafe working environments that they had to endure.”
the families of the deceased
Such matters exemplify the work of Legal Aid South Africa, and highlights our mandate as set out in the
Legal Aid South Africa Act (39 of 2014) and Section 34 of the Constitution of the Republic of South Africa,
mineworkers to damages in
to provide access to justice for the poor and vulnerable.
We are proud to be assisting the affected mineworkers, as well as their families, in upholding their
delict at common law.
Constitutional right to seek redress for being exposed to an unsafe work environment that was harmful to
their health and well-being.

The Constitutional Court said
-Ends
in Mankayi, in the context of a
mineworker’s claim against a
mine for damages for a lung
disease caused by excessive dust,
that the right to security of the person
in section 12(1)(c) of the Constitution
is engaged whenever a person is
subjected to some form of injury deriving
from either a public or private source.
By the same token, the right to life in
section 11 of the Constitution is engaged

families of deceased mineworkers who
contracted silicosis and tuberculosis
due to their employment in poorly
maintained working environments
of the gold mining industry of South
Africa. One of the key aspects of this
matter is that the mineworkers asked
the court to declare that any claim for

To date, few class actions
have been brought in South
Africa and none filed for sick
workers. This decision was
historic, and allowed for the
largest ever class action lawsuit
in the country, as well as on
the continent, to proceed. The
class certification is a victory
for access to justice and
equality of arms in South Africa.
Furthermore, the entitlement
for miners to transmit their
compensation to their estate is
of great significance, ensuring
that mining companies are held
liable for the working conditions
that sometimes lead to the
premature death of miners.

Legal Aid SA played a crucial
role by providing financial
support for the litigation, including the
appeal to the SCA, so that the rights of
access to court by the mineworkers is
realised. The successful litigation of the
case will benefit hundreds of thousands
of former mineworkers and families of
the deceased mineworkers.
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4.5 SIZWE MYATHAZA
v JOHANNESBURG
METROPOLITAN BUS
SERVICES & 2 OTHERS,
CCT 232/15
Legal Aid SA was also involved in
another important Constitutional Court
case which had to determine the
application of the Prescription Act 68 of
1969 to the Labour Relations Act (LRA)
with particular reference to arbitration
awards. The Honourable Justice Jafta
commended Legal Aid SA when he
made the following remarks:
[64] Were it not for the intervention of
Legal Aid South Africa, the applicant
could not have afforded to bring his
matter to this court. Metrobus’s conduct
warrants an adverse costs order.
The applicant, Mr Sizwe Myathaza,
worked for Johannesburg Metropolitan
Bus Services Ltd as a bus driver since
2001. In 2007 he was suspended for
alleged ticket irregularities. There was
an agreement between his union, the
South African Municipal Workers Union,
and the Municipal Allied Trade Union
in terms of which all employees who
were suspended for ticket irregularities
before 20 August 2008 were to return to
work but the Applicant refused to plead
guilty and he did not return to work. He
insisted that a disciplinary hearing be
conducted. The employer charged him
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for absenteeism without leave and he
was dismissed on 9 July 2008.
Mr Myathaza challenged the dismissal
at the South African Local Government
Bargaining Council on the basis that it
was unfair. On 17 September 2009 the
Commissioner found that the dismissal
was procedurally and substantively
unfair and ordered that he be reinstated
with retrospective pay effective from
the date of his dismissal (9 July 2008)
with the employer also ordered to pay
the Applicant back pay of R90 747.86
which comprised 14 months’ salary.
The employer refused to reinstate the
Applicant and the arbitration award was
taken on review by the employer on 21
October 2009. Almost four years from
the date of the granting of the arbitration
award, on 27 August 2013, the
Applicant approached the Labour Court
seeking an order to make the award an
order of court in terms of the Labour
Relations Act (LRA). The employer
opposed the application based mainly
on two grounds, firstly that the Applicant
is barred from making an award an
order of court because it had lodged a
review application and secondly, that
the award had prescribed as it had
lapsed on 16 September 2012. The
Labour Court held that an arbitration
award under the LRA was a debt
for purposes of the Prescription Act,
irrespective of whether it was an award
for reinstatement or compensation and
found that the arbitration award issued
in favour of the Applicant had prescribed
and dismissed an application to make
an award an order of court.
The decision of the Labour Court was
challenged at the Labour Appeal Court,
which held that a review does not bar a
party from applying to make an award
an order of court. The Court made a
distinction between the award which
had prescribed after three years and
a judgment debt which only prescribes
after 30 years under the Prescription

Act. The Court held further that the
certification of an award in terms of
section 143 of the LRA and the issuing
of warrant of execution does not
interrupt prescription, nor is the award
a judgment debt. The Labour Appeal
Court dismissed the appeal.
The Constitutional Court was then
called upon to clear the point of law,
which will greatly assist cases of this
nature. The constitutionality of the
Prescription Act was not an issue in
the application before the Court; rather,
the main issue was whether the Labour
Appeal Court ought to have found that
the Prescription Act does not apply to the
awards under the LRA. The employer
opposed the application for leave to
appeal in that the review application
does not interrupt prescription.
In the opening statement by counsel
for our client, he informed the court
that Mr Myathaza (the Applicant) is
legally represented with the support
of Legal Aid SA because he has no
funds. On 15 December 2016 the
Constitutional Court delivered the longawaited judgment for this matter. The
unanimous judgment penned by three
Justices of the Constitutional Court (the
Hon. Jafta J, Hon. Froneman J and
Hon. Zondo J), giving different reasons,
gave judgment in favour of our client.
The Constitutional Court set aside the
judgments by the Labour Court which
was confirmed by the Labour Appeal
Court and replaced with the following:
[65] The following order is made:
1. Leave to appeal is granted.
2. The appeal is upheld.
3. The orders of the Labour Court and
the Labour Appeal Court are set aside
and that of the Labour Court is replaced
with the following:
“The arbitration award issued on 17
September 2009 in favour of Mr Sizwe
Myathaza is made an order of the
Labour Court.”

4. Johannesburg Metropolitan Bus
Services (SOC) Limited t/a Metrobus
is ordered to pay costs in the Labour
Court, Labour Appeal Court and this
Court, including costs of two counsel
where applicable.
In the first judgment by the Honourable
Jafta J (with Nkabinde ADCJ,
Khampepe J and the Hon. Zondo J
concurring), the Court examined both
the LRA and the Prescription Act and
reached a conclusion that there were
fundamental differences between the
two Acts:
1. The Prescription Act envisaged
civil disputes in civil courts as the
only forums at which claims or debts
may be enforced. On the other hand,
the LRA makes provision for the
establishment of the Commission for
Conciliation, Mediation and Arbitration
(CCMA) and the bargaining councils
as forums which must resolve labour
disputes and do so expeditiously than
the longer time taken in Civil Courts.
2. The Prescription Act bars creditors
who fail to enforce their debts by
instituting legal actions within specified
periods which are far longer than the
periods prescribed by the LRA at a
pre-arbitration stage.
3. An arbitration award is an outcome
from which a dispute between the
parties has finally been settled. On the
other hand, except for the judgment
debt which prescribes after 30 years,
the Prescription Act is designed to
extinguish the right to enforce a claim
that is still to be determined by the court.
The Hon Justice Jafta concluded
that the said differences illustrate
that the LRA is inconsistent with the
Prescription Act. The inconsistency
does not only flow from the fact
that the two Acts prescribe different
time periods only, but from the fact
that the LRA empowers the court to
make an award an order of court in

terms of section 158, for the award
to be enforced. If the award has not
been made an order of court it is
unenforceable. The application of
the Prescription Act to such awards
achieves the opposite outcome. This
is mainly because once an award has
prescribed it becomes unenforceable
and the court may not exercise its
discretion to make such an award an
order of court. The Prescription Act
defeats the LRA process which was
specifically designed to enforce the
right to fair labour practices.

The third judgment (a separate
judgment) by the Hon. Zondo J in
which Jafta J concurred presented
additional reasons as to why the
Prescription Act does not apply to
the LRA dispute resolution system
concerning dismissal disputes. Justice
Zondo analysed the provisions of
the Prescription Act, i.e. sections
11, 14 and 15 and highlighted the
difficulties that arise if one attempts to
apply the Prescription Act to the LRA
disputes resolution system concerning
dismissal disputes.

The second judgment by the Hon.
Froneman J agreed with the first
judgment by Hon. Jafta J in the need
for re-interpreting the Prescription
Act but holds a different view that
the provisions of the LRA and the
Prescription Act can complement each
other and co-exist.   This judgment
noted some building blocks of that
interpretation:

This is a landmark judgment which
deals with the tensions between these
two Acts and sets a precedent which
gives direction that the Prescription Act
applies to civil proceeding processes
which end with a judgment. The Hon.
Jafta J stated that if one invokes
the provisions of the Prescription
Act in a labour dispute process,
the Act defeats the LRA process in
certain circumstances, despite being
specifically designed to enforce the
right to a fair labour process.

In terms of the Prescription Act, the
running of prescription is interrupted
once the adjudicating proceedings
have commenced until their final
conclusion; the CCMA which was
established under the LRA, is an
independent impartial forum which can
resolve disputes by applying the law in
terms of section 34 of the Constitution;
the initiation of proceedings at the
CCMA under the LRA constitutes the
commencement of the adjudicating
proceedings that interrupts the running
of prescription under the Prescription
Act; the review process of the
arbitration award under the LRA fulfils
that same role as in the finalisation of
the proceedings as an appeal does in
cases heard by the Labour Court.
It found that in the present case it
falls under a debt, however narrowly
interpreted. The court found that “a
debt” must be in closest harmony
to the demands of section 34 of the
Constitution.

This matter will help in the resolution
of many other cases which have been
postponed sine die by the Labour
Court, waiting for this judgment. Mr
Myathaza has been asked by his
employers to provide the calculations
for the process of payment of his
salary backdated from 2009. This
issue is being addressed by Voyi
Attorneys who together with Legal
Aid SA assisted Mr Myathaza all the
way to the highest court in the land.
Trade union federation COSATU
applied to the Constitutional Court and
were granted leave to be admitted as
friends of the court because many of
their members are victims of this type
of practice.
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4.6 PIETER LIESCHING
& 2 OTHERS v THE
STATE & THE MINISTER
OF JUSTICE AND
CORRECTIONAL
SERVICES, CCT 245/15
Section 9(1) of the Constitution (Act
108 of 1996) provides that:
(1) Everyone is equal before the law
and has a right to equal protection
and benefit of the law.
(2) Equality includes the full and equal
enjoyment of all rights and freedoms.
To promote the achievement of
equality,
legislative
and
other
measures designed to protect or
advance persons, or categories of
persons, disadvantaged by unfair
discrimination may be taken.
Before
the
decision
of
the
Constitutional Court in this case,
there was uncertainty as to whether
the provisions of section 17(2)(f)
of the Superior Courts Act can be
utilised by convicted persons or is
only applicable in civil proceedings.
This is another matter where Legal
Aid SA’s own internal practitioners
made an impact in a very important
matter.
In this case the Constitutional Court
was approached to hear an application
for leave to appeal in a matter
16

concerning the question as to whether
section 17(2)(f) of the Superior Courts
Act 10 of 2013 extends to convicted
persons in criminal proceedings. This
section provides that in exceptional
circumstances the President of
the Supreme Court of Appeal may
refer a decision to the court for
reconsideration and, if necessary,
variation.

their petition. The SCA dismissed
their application, stating that the
evidence the Applicants intend to
lead only became available after
they exhausted all the recognised
procedures available to them in terms
of the Criminal Procedure Act (CPA).
The SCA held that the Applicants can
utilise the provisions of section 327(1)
of the CPA.

In this matter, the applicants (three
accused in the court a quo) stood
trial in the High Court of South Africa,
Gauteng Division, Johannesburg.
Before the trial commenced one of
the co-accused was absent as he
skipped bail. The State applied for a
separation of trials which was granted.
The three accused stood trial on their
own and were convicted. They were
sentenced to life imprisonment and
several years on other counts. At the
end of the trial they applied for leave
to appeal against both conviction
and sentence. The trial court refused
their application for leave to appeal
and the SCA also dismissed a further
application for leave to appeal.

Legal Aid SA’s legal team led by
Herman Alberts, Senior Litigator at
Pretoria Justice Centre, argued that
section 327 serves as a safety net
in a case where the accused has
exhausted all the legal remedies
(appeal processes) and in this
matter the said section cannot be
invoked yet as section 17(2)(f) is still
available to the Applicants. He further
argued that section 327 of the CPA
is an administrative procedure and
not an appeal in terms of section 1
of the Act, therefore the applicants
are not precluded from invoking
the provisions of section 17(2)(f) of
the Act. It was also contended on
behalf of the Applicants that section
327 has distinct disadvantages as
compared to the judicial appeal
process. The Applicants relied on
the recent decision of the SCA in the
case of S v Ntlanyeni where the SCA
entertained the application in terms
of section 17(2)(f) of the Act in a
criminal matter. It was further argued
that if certain applicants would be
permitted to rely on section 17(2)(f)
whereas the others would follow the
more ‘onerous procedure’ in terms
of section 327 of the CPA, this would
lead to inequitable results. It was
also argued that, as it stands, there
is nothing in the legislative scheme
which prevents the application of
section 17(2)(f) of the Act.

After they were convicted and
sentenced in this matter, another
accused was on trial for the same
charges which were committed by
the three who were already convicted
in respect of the same incident
which necessitated the calling of the
same witnesses who implicated the
applicants in the matter. The accused
(who was tried separately after the
conviction of the Applicants on the
same matter) was discharged in
terms of section 174 of the Criminal
Procedure Act 51 of 1977 at the close
of the State’s case. Based on the
new evidence which they believed
would lead to their acquittal (this
came to light after the Applicant had
exhausted their legal remedies), they
subsequently filed an application in
terms of section 17(2)(f) of the Act for
the President of the SCA to reconsider

The State argued that Ntlanyeni
was incorrectly decided, because
the president of the SCA incorrectly
assumed powers he did not have. The

that anomaly. It also preserves the
applicants’ right to equal treatment
before the law and is in conformity
with the command in section 39(2) of
the Constitution.

Legal Aid SA's Enrico Guarneri, Nzame Skibi and Herman Alberts at the Constitutional Court

State further argued that it would not
be in the interest of justice that further
evidence be led in this case. Their
argument was that in the reading of
“Appeal” it was not the intention of the
Legislature to have criminal appeals
regulated by the Act.
On behalf of the Minister of Justice
and Correctional Services it was
submitted that the relief which is
sought by the Applicants goes far
beyond the ambit of what the President
of the SCA is empowered to do and is
legally unsustainable. It was argued
further that the President of the SCA
may exercise the powers vested on
him in terms of section 17(2)(f) of
the Act only if a grave injustice may
result or that some matter of public
importance has been overlooked.
It was argued further that because
section 327 of the CPA is available
to the Applicants, the President of
the SCA may not exercise his powers
under section 17(2)(f) of the Act. It
was concluded by submitting that in
Ntlanyeni the President of the SCA
exercised his powers to grant the
application in terms of section 17(2)

(f) because there were exceptional
circumstances which warranted the
reconsideration of the matter.
On the 15 November 2016 the
Constitutional
Court
delivered
judgment in favour of our clients. The
Court has made an important finding
on the interpretation of section 17(2)
(f) of the Superior Courts Act 10 of
2013. The Constitutional Court agreed
with the argument by our legal team
that the President’s interpretation of
section 17(2)(f) of the Act creates
an anomaly in that a litigant in civil
matters who may want to adduce
further evidence, after a petition
had been dismissed, may utilise
section 17(2)(f), whereas a convicted
person, in the same position, may
not. The said interpretation has been
challenged by the applicants in that
their right to equal treatment before
the law would be violated.

The matter was referred back to the
President of the SCA for consideration
on whether further evidence which is
sought to be led constitutes exceptional
circumstance. However, on 23
November 2016, the Acting President
the Honourable Maya AP dismissed
the application by the Applicants.
We have challenged the decision at
the Constitutional Court once again,
and leave to appeal has been served
and filed on 6 December 2016 and is
being opposed by the State. The Chief
Justice has issued Directives for filing
of additional written arguments which
were filed on 10 March 2017.

MASSIVE RULING:

l Court
The Constitutiona
e
has ruled that thre
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gangsters conv
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The Constitutional Court held in para
[64]: The interpretation that section
17(2)(f) may be utilised by litigants in
criminal or civil proceedings to adduce
further evidence after a petition
had been dismissed eradicates
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4.7 BRENDON SOLLY
NDLOVU v THE STATE,
CCT 174/2016
Section 35 of the Constitution provides
that:
(3) Every accused person has a right
to a fair trial, which includes the
right:(a) To be informed of the charge
with sufficient detail to answer it.
On 26 September 2014 the Supreme
Court of Appeal held that an error in
a charge sheet, where it incorrectly
stated an offence as one contravening
section 51(2) instead of section 51(1)
of the Act, does not result in a failure of
justice and the court is not precluded
from imposing life imprisonment.
The accused in this matter was
convicted of rape at Phalaborwa
Magistrate Court on a charge of rape.
The charge sheet reads that the
accused is charged with rape, read
with the provisions of section 51(2)
of the Criminal Law Amendment Act
105 of 1997, in that on or about the 27
October 2007 and at or near Lulekani,
the Regional Division of Limpopo,
he unlawfully and intentionally had
sexual intercourse with a female to
wit Fatima Mahlango, 27 years old,
without her consent. He pleaded not
guilty to the charge. However, he
was convicted as charged. During
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sentencing the magistrate said that
the accused has been convicted of
an offence which falls within the ambit
of the Minimum Sentence Act where
the court is obliged to impose a life
sentence as it involves the infliction of
serious bodily harm. The magistrate
held that “the circumstances under
which the complainant was raped is
very pathetic. The complainant was
raped whilst she was bleeding and
she had sustained serious injuries.”
The magistrate then sentenced him
to life imprisonment in terms of the
provisions of section 51(1) of the Act.
He appealed against both conviction
and sentence at the Gauteng High
Court and the Court dismissed his
appeal in toto. He then applied for leave
to appeal to the SCA. The High Court
dismissed leave to appeal against
conviction but granted leave to appeal
to the SCA only against sentence. The
SCA dismissed the appeal against
sentence and confirmed a sentence of
life imprisonment which was imposed
by the magistrate in the court a quo.
The applicable minimum sentence for
an accused convicted of the rape of
an adult victim, as in this case, is 10
years imprisonment for first offender,
15 years imprisonment for second
offender and 20 years imprisonment
for third or subsequent offender.
In terms of section 51(3), the court
may deviate from the imposition of
the prescribed minimum sentence
if it finds that there are substantial
and compelling circumstances which
justify a deviation.  Section 51(1) of the
Act prescribes a minimum sentence
of life imprisonment if the accused is
convicted of the offences listed in Part
I of Schedule 2 which includes rape of
a victim more than once (gang rape);
rape where there was an infliction of
grievous bodily harm to the victim;
where the rape was committed with
the accused knowing that they have
acquired immune deficiency syndrome

of the human immunodeficiency
virus; or where the victim is a person
under the age of 16 years old, is a
physically disabled person, who due
to their physical disability, is rendered
particularly vulnerable, et cetera.
Senior Litigator from Legal Aid SA’s
Pretoria Justice Centre, Herman
Alberts, has challenged the decision
of the SCA to the Constitutional Court.
The application for leave to appeal
was heard on 23 February 2017 at
the Constitutional Court and judgment
was reserved. The Court will decide
whether an accused who was charged
with rape read with the provisions
of section 51(2) of the Criminal Law
Amendment Act 105 of 1997, which
provides for a minimum sentence of ten
years imprisonment upon conviction,
can be sentenced to life imprisonment
in terms of section 51(1) of the Act and
whether or not this has infringed such
accused’s right to a fair trial.

4.8 SKIPPERS PUWANA v
NOWETHU IRIS MATWA
GHM HC, CASE CA 15/2014
Legal Aid SA’s Eastern Cape
Senior Litigator, Advocate Lilla
Crouse, brought this matter to the
Constitutional Case Management
Committee’s attention, whereupon it
was recognised and approved as a
Legal Aid SA impact matter.
In this matter, Mr and Mrs Matwa were
married to each other in community of
property in 1966. In 2004 Mr Matwa
sold an immovable property for the
total amount of R26 000 without
the consent of his wife. Mr Matwa
passed away before the property
was transferred and registered in the
name of the Plaintiff (Mr Skippers).
Mrs Matwa was appointed as an
executor of her husband’s estate. Mr
Skippers instituted an action against
Mrs Matwa in her capacity as an
executor of the estate, after which
Mrs Matwa defended the action and
raised a special plea that the contract
of sale of the immovable property was
invalid as she had not given consent
as required by section 15 of the
Matrimonial Property Act 88 of 1984.
The High Court dismissed the special
plea and referred the matter back to
the Magistrate for determination on the
merits. The Magistrate granted relief
in favour of the Plaintiff (Mr Skippers)
that the property be transferred to his
name. Section 11 of the Matrimonial
Property Act 88 of 1984 abolished
marital power, with the exclusion of
Blacks – at the time the marriage
was entered into between Mr and Mrs
Matwa, the Black Administration Act
was in operation.
This matter went to the High Court
twice, firstly to Sandi J and Tshiqi J
who dealt with the special plea which
was raised during the trial. The matter
was remitted to the Magistrate Court
at Indwe. The Magistrate upheld the

special plea that the agreement of sale
of immovable property was invalid for
want of compliance with section 15
of the Matrimonial Property Act 88 of
1988. The matter went back to the
High Court as an appeal against the
decision of the Magistrate.
On appeal, Judge Goosen (with Bheshe
J concurring) held that the Magistrate
was wrong to invalidate the contract of
sale of immovable property because
the Magistrate did not deal with section
25(3) of the Matrimonial Property Act
88 of 1984 (Section 25(3) provides
that, notwithstanding anything to the
contrary in any law or common law
contained, the spouses to a marriage
entered into before the commencement
of the Marriage and Matrimonial
Law Amendment Act of 1988, and
in respect of which the matrimonial
property system was governed by
section 22 of the Black Administration
Act of 1927, may- (a) if they are married
in community of property, cause the
provisions of Chapter II and III of this
Act to apply to their marriage; or (b)…
by execution and registration in a
registry within two months after the
said commencement, or such longer
period, but not less than six months,
determined by the Minister, by notice
in the Gazette of a notarial contract to
that effect, and, in such a case those
provisions apply from the date on which
the contract was so registered).
The court held that section 25(3)
requires that the parties to a
marriage in community of property
to which section 22(6) of the Black
Administration Act applies, must
execute a notarial contract to
render Chapter III applicable to their
marriage. The court held further that
because no evidence was presented
at the special plea and in the absence
of the notarial contract, upon reading
of section 25(3), that section 15 of
the Matrimonial Property Act does
not apply to the marriage entered into

between the parties. The court found
that the magistrate was wrong to find
that the wife of the deceased had to
give consent for the sale of immovable
property to be valid. In essence the
Grahamstown High Court held that the
lack of consent of the spouse does not
render the agreement of sale invalid.
This judgment, which revived the
marital power, is being challenged
based on the following:
1. Section 11 of the Matrimonial
Property Act 88 of 1984 as
amended by section 25 of the
General Law Fourth Amendment
Act 132 of 1993 abolished the
husband’s marital power in totality
in respect of all marriages.
2. The High Court judgment in
interpretation of the existence of
marital power over Mrs Matwa as
well as the finding of the Magistrate
violates:
a. Section 2 of Alienation of Land
Act 68 of 1981 and section 17
of the Deeds Registry Act 47 of
1937;
b. Mrs Matwa’s constitutional
right to human dignity, equality
and property.
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4.9 LAYLA KHWELA v NT
MKHIZE KZN PROVINCIAL
DEPARTMENT OF HEALTH
Section 9(3) of the Constitution (Act
108 of 1996) states that: the state
may not unfairly discriminate directly/
indirectly against anyone on one or
more grounds, including race, colour,
sexual orientation, age, disability,
religion, conscience, belief, culture,
language and birth.
A trainee nurse, Layla Khwela (who
practices Islam), took the Dundee
Provincial Hospital Superintendant
(N.T. Mkhize) and the Provincial
Department of Health (KwaZulu-Natal
Province) to the Dundee Equality Court
after she was told not to wear her hijab
(headscarf) at work. Miss Khwela was
doing her practicals for the nursing
profession at Dundee Provincial
Hospital. Aggrieved by the practice at
the hospital, she approached Legal Aid
SA’s Newcastle Justice Centre where
her matter was taken to the Dundee
Equality Court on the basis that there
was no valid reason present in law
banning her from wearing religious
dress at work and that she was being
discriminated against on the basis of
her religion.
The Dundee Equality Court made the
order in the following terms:
(1) The Applicant (Layla Khwela) is
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permitted to wear a hijab during
her practicals at Dundee Provincial
Hospital or any other Provincial
Hospital where she may practice
during the completion of her
practicals;
(2) The Applicant is permitted to wear
a hijab in any Provincial Hospital
after completion of her practicals;
(3) The Department of Health is to
provide the Dundee Equality Court
with a reviewed Nurses Welfare
Policy in line with constitutional
values on or before 31 October
2016.
This judgment will
have an impact
on many of the
Provincial
and/
or all hospitals
countrywide
which may still
be implementing
a policy which
discriminates
against nurses on
religious grounds
(mainly because
they are Muslim).

Fuleni, KZN: leave the coal
in the hole (South Africa)

Recently, Legal Aid SA has identified
environmental matters as particularly
worthy of Impact status – the
following two matters demonstrate
the fundamental human rights that are
often at the core of such matters.

4.10 FULENI v IBUTHO COAL
MINE & DEPARTMENT OF
MINERAL RESOURCES
In terms of section 24 of the
Constitution, “everyone has the right:
(a) to an environment that is not
harmful to their health or wellbeing and
(b) to have the environment protected,
for the benefit of present and future
generations, through reasonable
legislative and other measures
that(i) prevent pollution and
ecological degradation;
(ii) promote conservation and
(iii) secure ecological sustainable
development and use of natural
resources while promoting
justifiable economic natural
and social development.”
Youens Attorneys represents:• The Global Environmental Trust
(GET), a non-profit and public
benefit organisation;
• groundWork, a non-profit
organisation;
• Mining Affected Communities
United in Action (MACUA), a nonprofit organisation;
• The Mfolozi Community
Environmental Justice
Organisation (MCEJO), a
voluntary association not for gain
established in November 2015
to represent the voices of the
members of the Fuleni community
who are opposed to mining in their
area.
Ibutho Coal Mine has applied to the
Department of Mineral Resources
(DMR) for a mining licence for an

open cast coal mine in a rural Zululand
community, on the border of the oldest
nature reserve in Africa, the HluhluweiMfolozi. The proposed mine is to be
situated in the Fuleni area and will
directly affect at least seven villages,
impact more than 1 600 households
and between 12 600 and 16 000
people. Within these communities
are areas of subsistence farming,
homes, schools, clinics, graveyards,
places of worship and areas of cultural
significance.
The Fuleni area neighbours the famous
Hluhluwe-iMfolozi Park, a premier
tourism destination and sanctuary for
the threatened White Rhino. It is also
an area rich in tradition and heritage
for the Zulu people, where King Shaka
lived as a boy with his Mthethwa uncle
and grew into the formidable warrior
that forged the Zulu nation. As a result,
this matter has generated considerable
local and international interest.
The Somkhele mine and affected
Somkhele villages relocated by the
mine are adjacent to the Fuleni area.
This community is encouraging the
people of Fuleni to retain their land
and strongly oppose the proposed

mine that will cause severe ecological,
social and economic damage. Youens
Attorneys approached Legal Aid SA
for funding to assist the community
of Zululand in this matter, which was
approved.
Few cases have sought to explore the
relationship between environmental
and socio-economic rights, particularly
from a legal angle, as much as this
one. South African environmental case
law overwhelmingly reflects a narrow
definition of the environment that is
not infused with social justice issues.
The Fuleni matter deals with section
24 of the Constitution but also a range
of socio-economic rights, including the
right of access to food and water; the
right to just administrative action; the
right to property, in that no one may
be deprived of property and property
may only be expropriated for a public
purpose or in the public interest and
subject to adequate compensation;
the right to sufficient food and water
and social security as well as the right
to access to information. This is a
matter of environmental justice in the
true, integrated sense.
In terms of section 10(1) of the Mineral
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Petroleum Resources Development Act
(MPRDA), within 14 days of accepting
an application lodged in terms of section
16, 22 or 27, the Regional Manager
must make known that an application
for a prospecting right, mining right or
mining permit has been received in
respect of the land in question and call
upon interested and affected persons
to submit their comments regarding the
application within 30 days from the date
of the notice.
In order to grant the mining right the
applicant must show, in terms of
section 23(1) that:(a) the mineral can be mined optimally
in accordance with the mining work
programme;
(b) the applicant has access to
financial resources and has
the technical ability to conduct
the proposed mining operation
optimally;
(c) the financing plan is compatible
with the intended mining operation
and the duration thereof;
(d) the mining will not result in
unacceptable pollution, ecological
degradation or damage to the
environment;
(e) the applicant has provided
financially and otherwise for the
prescribed social and labour plan;
(f) the applicant has the ability to
comply with the relevant provisions
22

of the Mine Health and Safety Act;
(g) the applicant is not in contravention
of any provision of this Act; and
(h) the granting of such right will
further the objects referred to in
section 100 and the prescribed
social and labour plan.
Two applications for a mining rights
authorisation were submitted to the
DMR in January 2014 and 2015,
respectively. Despite repeated requests
(both through correspondence and
through the Promotion of Access to
Information Act (PAIA)) for access
to the application and supporting
documentation,
the
community
have not been given the requested
documentation from either Ibutho Coal
or the DMR. This is a contravention of
their rights in terms of the PAIA, the
Promotion of Administrative Justice
Act and the Constitution.
The proposed mining activities are
likely to have a significant impact on
the way of life of 16 000 people. These
impacts are likely to include:
(1) The displacement of approximately
over 1 000 people from seven
villages, including their cultivated
land and/or communal grazing
land;
(2) The loss/pollution/depletion of the
fresh water resources on which
households and livestock depend;
(3) Loss of food security through
removal of land used for
subsistence/communal farming;
(4) The breakdown of traditional and/
or cultural norms and practices;
(5) Deprivation of use and occupation
rights;
(6) Severe impact of health and
emotional wellbeing associated
with coal dust, incessant noise,
stress and pollution related to open
cast coal mining.
The Constitution is the supreme
law of South Africa – law or conduct
inconsistent with it is invalid and the

obligations imposed by it must be
fulfilled. In regard to the application
before it, the Department is obliged to
consider the Bill of Rights, specifically
the right for everyone to have their dignity
respected; the right to an environment
that is not harmful to their health or wellbeing; the right to property, in that no
one may be deprived of property and
property may only be expropriated for a
public purpose or in the public interest
and subject to adequate compensation;
the right to sufficient food and water
and social security. All of these rights
will be unjustifiably infringed upon if the
proposed mining rights authorisation is
granted.
The community will lodge an
interlocutory application with the DMR
to produce the application for the
operating licence by Ibutho Coal Mine
and the assessment report including
the work programme, a social and
labour plan and detailed proof of the
applicant’s technical ability to mitigate
and
rehabilitate
environmental
impacts. The community is also
requesting:
(a) A technical assessment to show
that Ibutho Coal has the technical
ability to conduct the proposed
mining application optimally.
(b) Proof that satisfies the Department
that Ibutho Coal is capable of
mining in such a way that will not
result in unacceptable pollution,
ecological degradation or damage
to the environment.
(c) A map of the prospecting area and
the area for which the mining rights
have been submitted.
(d) Results of the samples taken
during prospecting.
The opposing papers will be filed as
the community does not need the coal
mine in their area. If the operating
licence is granted by the DMR there
will be an appeal process and if the
appeal is dismissed the decision to
grant an operating licence will be
taken on review.

4.11 WILD COAST
COMMUNITIES v SANRAL
This matter was referred to Legal Aid
SA by Cullinan & Associates, Inc., an
environmental law firm of attorneys in
Cape Town (hereafter referred to as
‘Cullinan’). Cullinan started this matter
some years ago, but ran out of funding
and then approached Legal Aid SA.
In
February
2016,
Cullinan
approached Legal Aid SA to fund
their litigation on behalf of rural
amaMpondo
communities
who
oppose the South African Roads
Agency Limited’s (SANRAL) proposal
to build a toll road roll through their
villages in the Wild Coast region of the
Eastern Cape. Cullinan is representing
the communities in an application
before the North Gauteng High Court
in Pretoria to set aside the State’s
environmental authorisation of the
project.
Cullinan originally filed the review
proceedings on 30 March 2012, under
Case No. 18553/2012. The application
was initially made on behalf of the
following applicants:
1. Mr Sinegugu Zukulu, a member
of the Baleni Community and a
member of Sustaining the Wild
Coast (SWC) and the South African
Faith Communities Environmental
Initiative (SAFCEI);
2. The Baleni community;
3. The Khimbili Community Property
Association;
4. The Amadiba Tribal Authority (the
ATA);
5. The Sigidi community; and
6. The Mdatya community.
Since filing the review proceedings,
Cullinan
has
withdrawn
from
representing three of the applicants,
leaving Mr Zukulu and the Sigidi
and Mdatya communities as the
sole remaining applicants. The
respondents in the case are the
Minister of Environmental Affairs and

SANRAL; as yet, neither have filed
answering affidavits in the main review
proceedings.

complied with section 7(2) of the
Promotion of Administrative Justice
Act 3 of 2000, which provides that:

SANRAL responded to the filing of
the review proceedings by filing an
interlocutory application challenging
Cullinan’s mandate to proceed on
behalf of the applicants and asserting
that the applicants could not review
this decision because they had not
first appealed to the Minister. Cullinan
had previously represented Wild
Coast communities and SWC and
SAFCEI in an appeal of the State’s
grant of environmental authorisation
in 2010. Mr Zukulu, however, was not
individually named as an appellant in
this appeal.

7. Procedure for judicial review …

The application was heard in Pretoria
on 6 October 2015. At this hearing,
the parties agreed to postpone
the application, however, the court
ordered the first respondent, Mr
Zukulu, to bring an application seeking
a declaration that he complied with
section 7(2) of the Promotion of
Administrative Justice Act 3 of 2000,
or alternatively, a declaration that he
is excused from compliance with that
section. This application has been filed
and SANRAL filed its response to it on
7 February 2016.
At the hearing on 6 October 2015,
the High Court also considered an
application by the University of Cape
Town’s Centre for Law and Society
(CLS) to be admitted as amicu curiae.
The CLS wished to provide the Court
with information regarding the role of
‘living customary law’ in community
decision-making. The Court rejected
this application, however, because
it found the CLS was not sufficiently
impartial. The CLS has sought leave
to appeal this decision.

(2)
(a) Subject to paragraph (c), no court or
tribunal shall review an administrative
action in terms of this Act unless any
internal remedy provided for in any
other law has first been exhausted.
(b) Subject to paragraph (c), a court
or tribunal must, if it is not satisfied
that any internal remedy referred to
in paragraph (a) has been exhausted,
direct that the person concerned must
first exhaust such remedy before
instituting proceedings in a court or
tribunal for judicial review in terms of
this Act.
(c) A court or tribunal may, in
exceptional circumstances and on
application by the person concerned,
exempt such person from the
obligation to exhaust any internal
remedy if the court or tribunal deems
it in the interest of justice.
In the main review proceedings, the
High Court will likely consider:
(a) How traditional communities must
be consulted;
(b) The role of customary law in
relation to project proposals;
(c) The
standing
of
traditional
community members to access
courts with or without the support
of community chiefs; and
(d) The application of environmental
and heritage legislation in the
context of section 24 of the
Constitution.
Section 24 of the Constitution states:
24. Environment

The interlocutory application was set
to be heard on 9 March 2016, but was
postponed. The Court will consider
whether the first applicant, Mr Zukulu,
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Everyone has the right:
1. to an environment that is not
harmful to their health or wellbeing; and
2. to have the environment protected,
for the benefit of present and future
generations, through reasonable
legislative and other measures that a. prevent pollution and ecological
degradation;
b. promote conservation; and
c. secure ecologically sustainable
development and use of natural
resources while promoting
justifiable economic and social
development.
The matter was enrolled before the
North Gauteng High Court on 15
November 2016. It was however
postponed as the Minister of Transport
filed opposing papers about three
days before the hearing of the
application and on the date of the
hearing of the interlocutory application
the Department of Transport intend to
oppose the application. The application
will be set down once all the parties
have exchanged papers and sat
with the Deputy Judge President in
narrowing the issues and arranging
the date of hearing.
Wild Coast Community Case

“We are not poor as long
as we have land”.
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4.12 CITY OF CAPE TOWN v
OCCUPIERS ERF 18730,
KHAYELITSHA, CASE
WCC 13700/14
Section 26 of the Constitution provides
that:
(1) Everyone has a right to have
access to adequate housing;
Section 26(3): No one may be evicted
from their home, or have their home
demolished, without an order of
court made after considering all the
circumstances. No legislation may
permit arbitrary evictions.
On 1 August 2014 the City of Cape
Town instituted an application for the
eviction of 300 occupiers on an urgent
basis in the Western Cape High
Court. At the time the occupiers were
legally represented by Ms Samantha
Witten of Thompson Wilks Attorneys.
However, she withdrew after a few
months. The occupiers then appointed
Ashraf
Mohamed Attorneys
to
represent them. As the occupiers had
no funds to pay the attorney, Legal
Aid SA was approached for funding.
Ashraf Mohamed Attorneys was given
a mandate to represent the clients.

On 11 May 2015 the matter was before
Gessner AJ and was postponed to
give the occupiers an opportunity to
file opposing affidavits. The matter
was finally argued before Nuku AJ
on 9 November 2015, with judgment
reserved. On 14 December 2015
judgment was delivered – the eviction
was stayed, which means that the
eviction order was not granted. The
City of Cape Town was ordered to
engage with the occupiers and report
back to court within six months of the
date of judgment. The City applied
for leave to appeal, and on 9 March
2016, leave to appeal was dismissed
with costs. The Applicant petitioned
the SCA for leave to appeal, which
was opposed. On 26 May 2016 the
SCA dismissed the petition with costs.
The parties started implementing the
judgment by Nuku AJ by engaging
in a process with the aim of securing
alternative accommodation.

NEWS

Khayelitsha residents
challenge eviction in court

4.13 SONKE GENDER JUSTICE
v GOVT RSA AND
ANOTHER (HEAD OF
POLLSMOOR PRISON),
CASE CAPE TOWN HC
24087/15
LHR in Cape Town was approached by
Sonke Gender Justice to institute legal
action against Pollsmoor Correctional
Centre and the Government of the
Republic of South Africa regarding
the current conditions of detention at
Pollsmoor Remand Detention Facility
(Pollsmoor RDF). LHR sought financial
support from Legal Aid SA in 2015 in
order to challenge certain conditions of
detention at Pollsmoor RDF before the
Western Cape High Court. The matter
was approved as Impact and funding
provided.
The matter focuses on two main
issues: the rate of overcrowding and
the inadequate access to amenities
at the Facility. The argument was that
these issues amount to a violation of the
right to be kept in conditions consistent
with human dignity, including at least
exercise, and the provision at state
expense of adequate accommodation,
nutrition, reading material and medical
treatment and the right to not be
subjected to ill-treatment and cruel or
inhumane treatment or punishment.
Chapter Three of the Correctional
Services Act 111 of 1998 makes a
provision for custody of all inmates
under conditions of human dignity which
gives effect to the provision of section
35(2)(e) of the Constitution.
According to the information from the
Department of Correctional Services,
Pollsmoor
RDF
accommodates
adult men 21 years of age and older.
The Department has what it terms
“approved accommodation for 1429
detainees and maximum sleeping
space for 2355 detainees”. The figure
for maximum sleeping space amounts
to accommodation where the facility is

at least 165% over capacity. It has been
admitted by the Department in their
own statistics that in February 2014,
Pollsmoor RDF was accommodating
4361 detainees, placing the center at
305% capacity. This figure is much
higher when compared to the national
average rate of overcrowding in
relation to remand detainees generally,
which when measured against the
Department’s own benchmark of
25 000, was at 177% by 31 March 2014.
The state of the cells is poor. There
are insufficient as well as inoperative
ablution
facilities
rendering
the
accommodation extremely unhygienic
and unsanitary. In addition, the
detainees are not given the required one
hour of daily exercise. Sonke Gender
Justice has received Board approval
to be the applicant acting in the public
interest in the matter. Sonke Gender
Justice has been providing services to
detainees at Pollsmoor RDF for several
years and has extensive knowledge of
the conditions of detention.
The Applicants request the Court for an
order:
1. Declaring that the First Respondent
has failed to provide the inmates of the
Pollsmoor RDF with exercise, nutrition,
accommodation, ablution facilities and
health care services of a standard that
complies with the requirements of the
Correctional Services Act 111 of 1998,
and that such failure is inconsistent
with the Constitution.
1.1. Directing the First Respondent
to develop a comprehensive
plan, including timeframes for its
implementation, which addresses
and will put an end to:
1.1.1. the deficiencies in the provision
of exercise, nutrition, accommodation, ablution facilities and
healthcare services to the inmates of Pollsmoor RDF; and
1.1.2. the deficiencies identified in
the Prison Visit Reports by

Justice Cameron dated 27
July 2015 and 13 August 2015
(the Cameron Report).
1.2. Directing the First Respondent,
within one month of the date of this
order, to file a report on affidavit to
this Court setting out:
1.2.1. What it has done to bring an
end to the unlawful conditions
described above;
1.2.2. What it has done to respond to
each of the recommendations
in the Cameron Report;
1.2.3. What further steps it will take
to bring an end to the unlawful
conditions and when it will take
each such further step; and
1.2.4. What further steps it will
take to respond to each of
the recommendations of the
Cameron Report and when it
will take each such further step.
and within the same period to
provide the applicant with a
copy of its report to this Court.
1.3. Directing the Second Respondent,
within one month of the date of this
order, to submit to this Court, and
to make available to the Applicant,
the Area Manager’s findings and
reports from the weekly inspections
of cell accommodation required to
be performed to ensure that every
cell conforms to the minimum
requirements for the incarceration of
prisoners, for the period December
2012 to date.
1.4.

Authorising the Applicant to:

1.4.1. file an answer, on affidavit, to the
Applicant’s report to this Court,
a copy of which answer shall be
provided to the Respondents;
1.4.2. set the application down for
hearing on an expedited
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basis, on these papers and
the reports and answer which
have been filed in accordance
with this order, together with
such further evidence as the
applicant may be advised to file.

On 5 December 2016 the Honourable
Justice Saldanha of the Western
Cape High Court granted a landmark
judgment which will change the lives of
the thousands of inmates at Pollsmoor
Prison and will also influence other
detention facilities in the country. The
Court granted the requests as set
out above and was due to be back in
court on 21 December 2016 with the
action plan to address some of the
issues raised. The Head of Prison was
given until 31 January 2017 to submit
to the Court and make available to the
Applicants, the Area Manager’s findings
and reports from the weekly inspections
of cell accommodation required to be
performed to ensure that every cell
conforms to the minimum requirements
for the incarceration of prisoners, for the
period December 2012 to date.
On 22 December 2016 Justice Saldanha
made an order in the following terms (the
First Respondent is the Government
of the Republic of South Africa and the
Second Respondent is the Head of
Pollsmoor RDF):
1. The rule nisi issued on 5 December
2016 is discharged;
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2. The Minister of Justice &
Correctional Services (Minister)
and the Department of Correctional
Services undertake to reduce the
number of persons detained at
the Pollsmoor RDF to 150% of the
current approved accommodation
number within six (6) months of the
date of this order.
3. In line with the Minister’s undertaking,
the First Respondent is directed
to reduce the number of persons
detained at the Pollsmoor RDF
to 150% of the current approved
accommodation number within six
(6) months of the date of this order.
4. The First Respondent and the
Minister are directed to file a status
report to this Court on 21 April 2017
informing the Court on the extent
of its compliance with the order in
paragraph 3.
5. The First Respondent and the
Minister are directed to file a report
to this Court on 30 June 2017, on
whether it has complied with the
order in paragraph 3.
6. The First Respondent shall be
entitled to file a response to the
reports in terms of paragraph 2 and
3 within 10 days of the report being
served.
7. The applicant shall, within 10 days of
this order serve a copy of the order
on the First Respondent by Sheriff

and in due course file a service
affidavit by their attorneys.
8. Costs are reserved.
This is one of the landmark rulings
of 2016. The Pollsmoor remand
detainees will be detained in a habitable
environment with the dignity they
deserve. The ruling is also a wakeup
call for other detention facilities. LHR
and Legal Aid SA will be monitoring the
compliance with this order.

SMOOR

R POLL
COURTS VICTORY FO
PRISONERS

ings
“How do human be
facility
live in a detention
?” asks
while there are rats
Judge.

POLLSMOOR PRISONER conditions
declared unconstitutional

Western Cape High Court Judge
Vincent Saldanha declared the
conditions at Pollsmoor Prison’s
remand detention facility
unconstitutional in what has
been hailed a historic victory for
awaiting-trial prisoners.
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the impact litigation unit

Legal Aid South Africa’s Impact Litigation Unit (ILU) is based in Braamfontein, Johannesburg
and is committed to working towards giving content to our rights, as well as striving towards the
progressive realisation of the rights enshrined in the Constitution. Since its establishment the ILU
has continuously sought to achieve maximum benefits for a group of people or a segment of
society that may be marginalised and thus vulnerable.

Impact Litigation Unit Contact details
Patrick Hundermark: 011 877 2051
Nzame Skibi: 011 877 2364
Siyabonga Keka: 011 877 2096
Xoli Nzimande: 011 877 2145
Email: impact@legal-aid.co.za

0800 110 110

@LegalAidSA1

www.legal-aid.co.za

LegalAidSA1

Send a Please Call Me to

079 835 7179
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Legal Aid House 29 De Beer Street Braamfontein Johannesburg 2017 South Africa
Private Bag X76 Braamfontein 2017
Telephone: +27 11 877 2000
Advice Line: 0800 110 110 Please Call Me: 079 835 7179
Ethics Hotline: 0800 153 728
Email: communications2@legal-aid.co.za

www.legal-aid.co.za

